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MVEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This matter is before the Court

on respondent's Motion to Dism ss for Lack of Jurisdiction, filed
May 1, 2000. As discussed in detail below, we shall grant
respondent’'s notion to dismss.
Backgr ound

On Decenber 2, 1999, respondent mailed a notice of deficiency

to Mchael H and Barbara Selter (the Selters or petitioners)



determ ning a deficiency of $31,970 in their Federal inconme tax
for 1992. Respondent mailed the notice to petitioners at their
| ast known address; nanely, 6806 Sel kirk Drive, Bethesda,
Maryl and 20817. Petitioner Mchael H Selter is a partner in a
law firm |l ocated in Washi ngton, D.C

On Wednesday, March 8, 2000, at approximately 8 a.m, the
Tax Court mailroomreceived an envel ope containing the Selters
petition contesting the notice of deficiency described above.
The envel ope bears a preprinted address | abel listing the nanme
and address of M. Selter's law firmas the sender, and the
envel ope identifies the Court as the addressee.!? Not abl y, the
envel ope does not bear any postage, nor does it bear any type of
postmark. There is no adhesive or sticky residue in the upper
ri ght-hand corner of the envel ope, suggesting that postage may
never have been affixed thereto. Further, the envel ope is not
torn, danmaged, or unusually soiled, nor does it appear to have
been abused, and there are no marks or notations on the envel ope
indicating that it was m sdirected or otherw se delayed in

transit. Affixed to the envelope are a certified mail receipt

1 Al'though the Court's ZI P Code was erroneously listed on
the address | abel as 20817 (the ZIP code for the Selters’ hone
address in Bethesda, Maryland) rather than the Court’s correct
ZI P Code of 20217, a representative of the U S. Postal Service
testified that such an error would not have del ayed the delivery
of the petition to the Court. See also Price v. Conm ssioner, 76
T.C. 389 (1981).




- 3 -

(sticker No. Z 401 327 528) and the anchors for the so-called
certified mail green card used to confirmreceipt. An enployee
of the Tax Court signed the green card on March 8, 2000, and it
was returned to petitioners in due course by the Postal Service.
The petition, signed by both petitioners, is dated February 24,
2000.

Respondent filed a Motion to Dismss for Lack of
Jurisdiction on the ground that the petition was not filed within
t he 90-day period prescribed in section 6213(a).? Petitioners
filed an opposition to respondent's notion, asserting that the
petition was tinely mailed to the Court on February 28, 2000.
Petitioners' opposition includes a declaration and a suppl enent al
decl aration signed by Tyree Hunt (Ms. Hunt), a tenporary enpl oyee
of M. Selter's law firm In the declaration, Ms. Hunt states
that on February 28, 2000, she delivered the envel ope bearing the
petition to the Postal Service. In the supplenental declaration,
Ms. Hunt states that she did not deliver the envel ope bearing the
petition to the Postal Service, but rather left the envelope with
other office mail for in-house pickup by a postal carrier.

This matter was called for hearing at the Court's notions

session in Washington, D.C. Counsel for respondent appeared at

2 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.



the hearing and offered argunent in support of respondent's
nmotion to dismss. Also, respondent called as a witness Waverly
Vaughan (Ms. Vaughan), Supervisor of Operations at the U S
Postal Service |ocated on Brentwood Road in Washington, D.C. The
U S. Postal Service on Brentwood Road is responsible for
delivering mail to the Tax Court.

Ms. Vaughan testified that certified mail item No. Z 401 327
528 was received at the Brentwood Road Postal Service either late in
the evening on March 7, 2000, or very early in the norning on March
8, 2000. Ms. Vaughan also testified that the normal delivery tine
for an itemmiled fromone address in Washington, D.C , to another
address in Washington, D.C., is 1 to 2 days. Ms. Vaughan further
testified that normally an envel ope | acki ng postage woul d be
returned to the sender or delivered to the addressee for collection
of the postage due. However, M. Vaughan acknow edged that the
Postal Service does, on occasion, mstakenly deliver mail |acking
post age.

M. Selter appeared at the notions hearing and offered argunent
in opposition to respondent's notion. Wen the Court infornmed M.
Selter that the Court would not rely on Ms. Hunt's conflicting
declarations in deciding the case, M. Selter requested a
continuance to allow himto call M. Hunt as a w tness.

This matter was called for a second hearing at the Court's

notions session in Washington, D.C. Both counsel for respondent and



M. Selter appeared at the hearing and offered argunent in respect
of the pending notion. M. Selter informed the Court that he had
contacted Ms. Hunt and that she had agreed to appear at the hearing.
However, M. Selter failed to issue a subpoena to Ms. Hunt, and she
did not appear to testify. However, the office manager of M.
Selter’s firmdid appear and testify. Also, during the hearing, M.
Selter offered as an exhibit an article titled "Postal Service G ves
"Check in the Mail' A Wole New Twist", published in the New York
Times on July 28, 2000. Respondent objected to the adm ssion of the
article on the ground that it was hearsay. The Court deferred
ruling on the adm ssibility of the article.
Di scussi on

The Court's jurisdiction to redeterm ne a deficiency depends
upon the issuance of a valid notice of deficiency and a tinely filed

petition. Rule 13(a), (c); see Minge v. Conm ssioner, 93 T.C 22,

27 (1989); Normac, Inc. v. Comm ssioner, 90 T.C 142, 147 (1988).

Section 6212(a) expressly authorizes the Conm ssioner, after
determ ning a deficiency, to send a notice of deficiency to the
taxpayer by certified or registered mail. It is sufficient for
jurisdictional purposes if the Conm ssioner nmails the notice of
deficiency to the taxpayer at the taxpayer's "last known address".

Sec. 6212(b); Frieling v. Conm ssioner, 81 T.C 42, 52 (1983). The

taxpayer, in turn, generally has 90 days fromthe date the notice of
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deficiency is miiled to file a petition in this Court for a
redeterm nation of the deficiency. See sec. 6213(a).

There is no dispute that respondent mailed the notice of
deficiency to petitioners at their |ast known address on Decenber 2,
1999. Accordingly, the 90-day period for filing a tinely petition
with the Court expired on Wednesday, March 1, 2000. See id. The
petition in this case was not filed until Wdnesday, March 8, 2000.

Al though the petition was not tinely filed, petitioners
mai ntain that the petition was tinely mailed to the Court on
February 28, 2000, 2 days before the expiration of the 90-day period
and 10 days before the date the petition was delivered to the Court.
In particular, petitioners offered evidence that on February 28,
2000, petitioner Mchael H Selter directed Ms. Hunt to mail the
petition to the Court. Petitioners offered circunstantial evidence
that Ms. Hunt may have placed the petition in an envel ope bearing
postage fromthe law firm s private postage neter and may have
pl aced the envelope with the firmis outgoing mail for pickup by a
postal carrier in the | obby of the office building where the firmis
| ocat ed.

Section 7502 provides that, in certain circunstances, a tinely
mai l ed petition will be treated as though it were tinely filed.
Where the postmark in question is made by a private postage neter,

the provisions inplenmenting the "tinely mailing/tinely filing" rule



are contained in section 301. 7502-1(c)(21)(iii)(b), Proced. & Adm n.
Regs., which provides as foll ows:

(b) I'f the postmark on the envel ope or wapper is
made other than by the United States Post O fice, (1) the
postmark so made nust bear a date on or before the | ast
date, or the last day of the period, prescribed for filing
t he docunent, and (2) the docunent nust be received by the
agency, officer, or office with which it is required to be
filed not later than the time when a docunent contained in
an envel ope or other appropriate wapper which is properly
addressed and mail ed and sent by the sanme class of mail
woul d ordinarily be received if it were postnmarked at the
sane point of origin by the United States Post O fice on
the last date, or the last day of the period, prescribed
for filing the docunent. However, in case the docunent is
received after the tinme when a docunent so mailed and so
post marked by the United States Post O fice would
ordinarily be received, such docunent will be treated as
havi ng been received at the tinme when a docunent so mail ed
and so postmarked would ordinarily be received, if the
person who is required to file the docunent establishes
(1) that it was actually deposited in the mail before the
| ast collection of the mail fromthe place of deposit
whi ch was postmarked (except for the netered nail) by the
United States Post O fice on or before the | ast date, or
the | ast day of the period, prescribed for filing the
docunent, (ii) that the delay in receiving the docunent
was due to a delay in the transm ssion of the mail, and
(ii1) the cause of such delay. |f the envel ope has a
postmark made by the United States Post O fice in addition
to the postmark not so nmade, the postmark which was not
made by the United States Post O fice shall be
di sregarded, and whet her the envel ope was mailed in
accordance wth this subdivision shall be determ ned
solely by applying the rule of (a) of this subdivision.

[ Enphasi s added. ]

The validity of this regulation has been upheld. See Lindenood v.

Comm ssi oner, 566 F.2d 646, 649 (9th Cr. 1977), affg. T.C. Meno.

1975-195; Fishman v. Conm ssioner, 420 F.2d 491, 492 (2d Cr. 1970),

affg. 51 T.C. 869 (1969).
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Based upon the record presented, we conclude that petitioners
cannot avail thenselves of the tinely mailing/tinely filing rule set
forth in section 301.7502-1(c)(1)(iii)(b), Proced. & Adm n. Regs.

In the first instance, the controlling regulation contenpl ates that
the tinely mailing/tinely filing rule may be invoked where the
petition is delivered to the Court in an envel ope or w apper that
contains a tinely private postage neter postmark. The envel ope
bearing the petition arrived at the Court w thout any postmark
indicating the date that it was mailed to the Court. Although we
will allow extrinsic evidence to prove the date of mailing where an

envel ope | acks a postmark, see Sylvan v. Conm ssioner, 65 T.C. 548,

553-555 (1975), there is absolutely no indication that any type of
post age was ever affixed to the envel ope. See section 7502(a)(2),
regarding mailing requirenents, specifically including the

requi renent that postage be prepaid. W are not persuaded by
petitioners' circunstantial evidence that a tinmely private postage
nmeter | abel was properly applied to the envel ope.

Even assum ng for the sake of argunent that petitioners have
proven that the envel ope bearing the petition was placed in the nai
wth atinely private postage neter postmark of February 28, 2000,
section 301. 7502-1(c)(1)(iii)(b), Proced. & Adm n. Regs., further
requires that the petition be delivered to the Court within the
ordinary mailing tinme for that class of mail. W accept M.

Vaughan's testinony that the ordinary delivery time for an item



mai |l ed fromone |location in Washington, D.C., to another location in
Washington, D.C., is 1 to 2 days. The petition in this case was
delivered to the Court 10 days after it was allegedly nmailed and 8
days after the expiration of the 90-day filing period. It follows
that the petition was not delivered to the Court wthin the ordinary
mai ling tine.

Were a petition is mailed to the Court in an envel ope bearing
a private postage neter postmark, but the petition is not delivered
to the Court within the ordinary mailing tine for that class of
mai |, a taxpayer seeking to rely on the tinely mailing/timely filing
rul e nust establish that the petition was actually deposited in the
mai | before the expiration of the 90-day period, that the delay in
receiving the petition was due to a delay in the transm ssion of the
mai |, and the cause of the delay. Petitioners have not offered
persuasi ve proof with respect to the date that the petition was
actually placed in the mail. W have nothing but Ms. Hunt's
conflicting declarations regarding her handling of the petition. At
best, we are left to speculate that the envel ope bearing the
petition was left in the | obby of M. Selter's office building on or
about February 28, 2000, for pickup by a postal carrier. Moreover,
there is no evidence in the record denonstrating that the delay in

the delivery of the petition to the Court was due to a delay in the
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transm ssion of the mail or the cause of such delay.® Under the
ci rcunstances, we hold that the petition was not tinely fil ed.

As a final matter, petitioners erroneously contend that the
petition should be deened to have been tinely filed pursuant to the
comon-| aw "mai |l box rule”. The common-|aw nmail box rul e provides
that proof of a properly mailed docunent creates a presunption that
t he docunent was delivered and actually received by the addressee.

See Estate of Wod v. Comm ssioner, 92 T.C 793, 798-799 (1989),

affd. 909 F.2d 1156 (8'" Cir. 1990), and cases cited therein. There
IS no question in this case that the petition was delivered to the
Court on March 8, 2000. However, petitioners nust establish that
the petition was tinely mailed to the Court. Gven the |ack of

sati sfactory proof that the petition was placed in the mail within
the 90-day filing period prescribed in section 6213(a), petitioners

reliance on the common-law nmail box rule is m spl aced.

3 W agree with respondent that the New York Tines article
that petitioners offered into evidence in this case contains
hearsay; nevertheless, we admt the article into evidence.

Al though the article indicates that the U S. Postal Service
experienced difficulties delivering certified mail in various
jurisdictions during the period April through July 2000, the
article does not nention Washington, D.C., as a trouble spot, and
we do not consider the article to be persuasive evidence that the
delay in the delivery of the petition in this case was due to a
delay in the transm ssion of the mail, or the cause of such

del ay.



- 11 -

Consi stent with the precedi ng discussion, we shall grant
respondent's Mdtion to Dismss for Lack of Jurisdiction.?

To reflect the foregoing,

An order of dismssal for

lack of jurisdiction will be

ent er ed.

4 Al though petitioners cannot pursue their case in this
Court, petitioners are not without a renmedy. |In short,
petitioners may pay the tax, file a claimfor refund with the
I nternal Revenue Service, and if the claimis denied, sue for a
refund in the Federal District Court or the Court of Federal
Clainms. See McCormck v. Conmm ssioner, 55 T.C. 138, 142 (1970).




